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Abstract

This paper will address the fourth dimension of¢beference. Do emerging powers support
or challenge the idea of the EU as a normative pevwad how should the EU address
emerging powers in order to increase its normaiosger in ideas, principles, actions and
impact? The concept of the EU’s normative poweuireg the principles being promoted to
be legitimate, coherent and consistent. In oroldretaccepted by the country-recipients those
principles should be as well clear, convincing attcactive. The paper adopts an innovative
approach to the analysis of the EU’s normative pdweancorporating ideas from the law

and economics discipline which pays particularrdite to the questions of transplanting
legal norms, the compatibility of institutions, atadthe role of values and local conditions.
The Legal Transplant Effect theory of legal chatggether with Cultural Value Dimension
theory can help explain why certain values and 3cgine important factors for the successful
import of institutions.

To answer these questions, the paper will considecase of Russia — one of the emerging
powers. The EU’s normative power capacity is @mged by Russia when the EU aims to
promote the rule of law and demaocratic principléshout paying sufficient attention to the
existing social norms, underlying values and lawaiditions. The argument is based on the
analyses of a national survey which was conductdlissia in 2012 (N=1,605). A
regression analysis demonstrates that basic vaieetations along with other commonly
used socio-economic indicators of individuals inisty have a significant effect on their
attitude toward public institutions, and also todgathe perception of the democratic norms
of governanceThose attitudes and their underlying values shoealthken into account by
EU policy makers in order to ensure the EU’s noivegpbower is supported by the emerging
powers.



Introduction

After the demise of the Soviet Union, the ‘Washarmgtonsensus’ approach to
transition was offered to Central and Eastern Eeiaga ‘formula’ which would lead
countries to democratic values and a market econBussia - as the biggest economy to be
reformed and the country which inherited most ef 8oviet Union institutions - was viewed
as a potential leader in the reform process whatbrgially could moderate and facilitate
further reforms in other former Soviet Union cougdgr However, decades later when the
process of transition is considered to be, in semgs, complete, there are still different
views and different estimations of the successibure of the Russian transformation to a
democratic state with market economy values. $tillthe economic front, Russia performed
well and its performance in recent years was censitlas ‘solid’ by experts from the World
Bank'. In 2012 Russia overtook Brazil, South Korea, @intkey in its economic growth,
which “was inconceivable only two years agoll that allowed Russia to be recognised as
one of the emerging powers in the world. At the saime, through all years of its existence,
the EU has been trying to establish its own idgris an international political player, trying
to expand its influence in the region by developisg@wn ‘self’ as, what is called in the
literature, a ‘civil power’ (Duchene, 1972)soft power’ (Nye, 199¢)or the latest ‘power of
ideas and norms’ (Manners, 200@hich became known as the concept of NormativedPow
Europe (NPE).

The concept of NPE presents the EU as a politiedlisternational power and 1.
Manners (2002) analyses it from ontological, epmsigical and methodological
perspectives (Manners in ‘Normative Power Europd.,by Whitman, p.240). The concept
of NPE raised many debates in the literature watigular emphasis on the following areas:
the legitimacy of the EU being ‘a normative powamnd the EU having ‘normative power’

over other states; the EU as a normative type tof ad@erature which studies principles,

! World Bank, (http://www.worldbank.org/content/daktgridbank), last accessed on 14 April 2013

2wWorld Bank, ‘World Bank Group — Russian Federafartnership: Country Program Snapshot’,
(http://wvww.worldbank.org/content/dam/Worldbank/dogent/Russia-Snapshot.pdf), last accessed on U4Apri
2013

% Duchene, F. “Europe’s Role in World Peace’, in ByMe (ed.) ‘Europe Tomorrow: 16 Europeans Look
Ahead’, 1972, London: Fontana

* Nye J.S., ‘Soft power’, Foreign Policy, 1990

® Manners, JCMS 2002, v40, p.238



actions and impact of the EU (Diez, Pace 280studies which provide frameworks for EU
foreign policy. EU aims to expand the normative power of itsgpifes through their import
and transposition to the wider neighbourhood. AsiMas argued “the concept of normative
power is an attempt to refocus analysis away frioenetmpirical emphasis on the EU’s
institutions or policies, and towards including niiye processes, with both substantive and
symbolic components”.

The paper attempts to consider the role of the &8 mormative power in the region
and to contribute to understanding its role inRussia’s transition to democratic values and
principles. Do emerging powers support or challeihgeidea of the EU as a normative
power? And how should the EU address emerging poinesrder to increase its normative
power in ideas, principles, actions and impact? ddreept of the EU’s normative power
requires the principles being promoted to be lagite, coherent and consistent. In order to
be accepted by the country-recipients those priegighould be as well clear, convincing and
attractive. Overall, the EU’s normative power viad shaped in world politics if it fulfils the
three maxims: live by example, be reasonable arldatt harm (Manners, 2068)The EU
does relatively well with the first two elementswever the focus of many practitioners and
academics are focused on the third part - how sorenthat normative power Europe brings
positive changes to the societies, and is legigohisy the states.

Terms ‘norms’, ‘principles’ and ‘values’ have besall researched in the sociology
and political science literature. However the tearesoften used from the point of view of
different methodological perspectives and schoahotights and “the very definitions of the
terms employed are subject to debate, as are ¢loectiical relationships between the
concepts” (Lucarelli in ‘Values and Principles ianrBpean Union Foreign Policy’, 2006,
p.2). This fact requires specific attention to tise of the terms and the specific meaning and

definitions of the terms will be given throughohetpaper. Terms ‘European norffls’

® Diez, T. And Pace, M. ‘Normative Power Europe @uhflict Transformation’, 2007, available from
http://aei.pitt.edu/7798/1/diez-t-01a.pdf, lasteszed 14 April 2013

" The major models which were developed extensiretgntly are related to governance by conditiopalit
(Schimmelfennig, Sedelmeier 2004). Given the desingeimportance of the conditionality factor in tBe —
EE countries relations, an external governanceryhwas developed (Lavenex, 2004; Lavenex and
Schimmelfennig 2009).

8 Manners I. ‘Normative Power Europe: A ContradictioiTerms?’ in JCMS, 2002, 40-2, p.239

°® Manners, I. “The Normative Ethics of the Européarion” in International Affairs, 84:1, 2008, p.47

9 Here the EU distingishes 5 core and 4 minor nasmish consitutitute the principles of the EU existe and
reflect its values. Core norms: peace, liberty, denacy, rule of law and human rights. Minor: sbci
solidarity, anti-discrimination, sustainable dey@teent, good governance.



‘values™?

and ‘principles*?, strictly speaking, are not identical and thewteto each other
through “the prism of estimation of how successfielimplementation of the values into the
principles has been” (Lucarelli, 2006, p.10) — hearethey are often used by the EU in the
public discourse as quasi-synonymous and reféreédtiropean norms of governance (for
example rule of law, human rights, sustainabilifj)is paper employs as well the notions of
‘cultural values’ and ‘social norm's: Social norms which are considered in the paper
represent ‘a general category of social norms’rafel to the norms of rule of law, absence
of corruption, democratic accountability. They ¢@naddressed as well as a generalised
category called ‘norms of governance’ (Licht, 200Byre European Union norms and laws
and policies constitute together an ‘acquis commainel (the body of EU law) and ‘acquis
politique’ (Manners, 2002, JCMS v40, p.242).

The question of diffusion, transferring and shaffiigopean norms and values lies in
the middle of the debates about the EU being amative power’ and implementing
‘normative power’ over neighbouring states. Wittralucing the European Neighbourhood
Policy (ENP) the EU is even more closely faced g necessity to be able to spell out,
name and transfer its values and norms in a wayshanderstood and perceived correctly by
its partners. According to Manners, there are ffingen channels through which the EU norms
diffusion occur: contagion (unintentional diffusjpmformational diffusion (strategic
communications), procedural diffusion (coopera@ggmneements), transference (exchanging
goods, trade, technical assistance), overt diffu§inysical presence of the EU) and the
factor of ‘cultural filter’. According to Mannersultural filter is based on the interplay
between the construction of knowledge and the icreaff social and political identity by the
subject of norm diffusion” (JCMS, 2002, v.40, p.245

It is often quite clear what should be transfeifredh the EU point of view - however
the question ‘how’ remains often unanswered or ansdvonly partially. All current models
of the cooperation between the EU and CEEC whiate weveloped recently (external
governance, social learning and social drawing)leamise the importance of the domestic
norms and interests of countries recipients. Ttidys however, adopts an innovative
approach to the analysis of the EU’s normative pdweancorporating ideas from the law

and economics discipline which pays particularmditbe to the questions of transplanting

" values — notion laden with an absolute (i.e. mostrumental) positive significance for the overiiier and
meaning we try to give to our world.” (from LucdreP006, p.10)

12:principles — are normative propositions that slate values into general ‘constitutional’ standaiat policy
action.” (from Lucarelli, 2006, p.10)

13 Licht (2003): social norms of governance - rulel@aw, corruption, democratic accountability.; ndltural

values are the core terms of social norms’.



legal norms, the compatibility of institutions, atedthe role of values and local conditions
(what Manners calls a ‘cultural filter’). The Legklansplant Effect theory of legal change
together with Cultural Value Dimension (CVD) theaan help explain why certain cultural
values and norms are important factors for theesssfal import of institution&?

To answer these questions, the paper will considecase of Russia — one of the
emerging powers. The EU’s normative power capasighallenged by Russia when the EU
aims to promote the rule of law and democraticgpies without paying sufficient attention
to the social norms, underlying values and localditions existing in the country.The
argument is based on the analyses of a nationatgum the second section of the paper
which was conducted in Russia in 2012 (N=1,803) regression analysis demonstrates that
the basic value orientations along with other comipnased socio-economic indicators of
individuals in society have a significant effecttbeir attitude toward public institutions, and
also towards the perception of the democratic nahg®vernance. Those attitudes and their
underlying values should be taken into account bypBlicy makers in order to ensure the
EU’s normative power is supported by the emergiogers.

There is an existing body of literature on whick ttesign of the research question is
based. The first group is literature from comparataw scholars which show the connection
between legal change (legal transplants) and unistital development (La Porta et al. 1998,
Ajani 2007, Berkovitz et al. 2003, Pistor 1999). é&mg the stream which was used by current
research is the scholars who support the LTE thebilggal change (Berkovitz, Pistor and
Roland, 2003; Ajani, 2007; Bakarjieva EngelbreliQ®). Their idea is that it is the method
of transplanting that matter - not the origin oansplanted law. They consider local
conditions, social norms and values of country piecits as important factors in the
successful import of legal rules and ideas. Anotpgaroach which was used in this work is
by A. Licht (2002, 2003), who developed the theexplaining the role of cultural values in
shaping the social norms in the society with refeecto the cross-cultural psychology studies
(Licht 2003, Grossl 2005, Hofstede 1980, Shwarz22)98ccording to Licht (2006) there is a

% |nstitutional economics places emphases upondbpearation of the institutions and organisationsdaiety
(Coase 1960, Eggertsson 1990, North 1993, Williani®¥5). According to D. North, the following prelbhs
connected to the interaction of political, legatl@tonomic institutions could be solved more effitly via the
institutional economics approach: the match betwWesnal and informal rules , enforcement charastas of
the rules (actually often based on the informatsyl polities and policy; flexibility of institutimal sets of rules.
D. North and G. Roland share the view that it is/vauch informal rules which play a central role in
institutional change.

15 There is a growing body of literature on the roldaw norm promotion and its effects on legalteyss.
“One of the most favoured methods in rule of lafme is to transplant and borrow law, and to infloe the
legal system in a certain direction.” (Richard Zagannerholm, 2013, SSRN)

18 Survey, Glasgow University, under the ESRC prajeeS/J004731/1 and ES/J012688/1



connection between cultural values and such nofng®wernance as rule of law, corruption
and democratic accountability.

The next section will focus on the theory anddnigof legal transplants in Russia in
order to highlight the role of foreign law and peutarly European law in Russia’s
institutional development. It will also retrospeetly consider those factors which historically
were important for the construction of EU — Russ@ations and which matter for

cooperation today.

Theory and history of legal transplants in Russia

“We share a continent, a history, a rich and diwersultural heritage forged
throughout the centuries.

European and Russian intellectual and creative flifen science to philosophy, from
arts to music and literature have been enrichingl anfluencing each other to the
point of being one and the same.” J.M. Barrdso

There are a lot of examples of the importing ofitnsons in Russian history — from
the forced implementation of Christianity (or, t® imore precise, the enforcement or
fulfillment of formal ceremonies) to the reformsPéter the Great who studied Swedish
legislation. The reforms of Peter the Great weefitst attempt at complex institutional
transformation of Russian society according to \&esstandards; having come to a
conclusion about the disadvantages and backwaradhéss dominant norms, he carried out
an attempt to change them to the formal rules edpgean countries, which had already
proved their efficiency. Catherine Il made an afieto codify Russian law inspired by
examples of European law (Beccaria, Blackstone Mmtesquietf), but those efforts did
not bring any measureable success. M. Sperangdi Eiench and German law when
preparing draft codes for Alexander I. A. Konihe prominent Russian lawyer and judge,
was known by his reformist approach to law, hisithéegree contained the elements of the
‘supremacy’ of law above alf

The market reforms of the 199@sre largely based on the import of institutiShs
They are described by the expert on Russian lanBWer, in the following way: “The

" Speech by President Barroso at the Russia-Eurdpeimm — Potential for Partnership conference: “Nav
into a Partnership of Choice”, 21 March 2013, Magco

8 \W.E. Butler “Russian Law” Oxford University Pre€§03, p.11

197, M. Muponoga u JI. T'. Muponosa “Konn A. ®. Bocriomunanus o mucatensix”, M.: [Ipasaa, 1989

2 The reasons for this were the lack of institutlgeraconditions for market development and the rteed
search for a change for insolvent institutions oéatrally planned economy.



legislation of the period called perestroika (198®1) was greatly influenced by scholarly
and legislative proposals elaborated especialijungary from the end of the 1960’s and in
Poland from the beginning of the 1980’s. The ecararforms of the Soviet system during
the second half of the 1980’s were thus groundedbody of enactments, including
economic and labor law, that had previously bestetein other socialist systems. The
peculiarity of those models was the attempt, oaé phoved to be ephemeral, to reconcile
well-rooted dogmas of socialist law with new opsaf economic policy, captured by the
slogan ‘the making of a socialist market™.

Comparative Law studies were popular amongst Roussiholars, which reflect their
interest towards foreign law and the idea that Rindaw could be improved through
introducing parts of foreign legislation. After te&ndstill period of the Soviet era, interest in
foreign law was renewed at the beginning of the0%98utler describes this process as
follows: “By the 1980s Soviet jurists had begund¢oognise what G. F. Shershenevich had
pronounced nearly a century before: ‘Russia, fotoezhtch up with Western Europe, must
be acquainted with everything that is done in thestdincluding in the legal domain’.
Bilateral symposia with Soviet legal scholars, esgy from the Institute of State and Law
of the then USSR Academy of Sciences, were arraogedlong-term basis to address the
difficult issues of law and law reform. Direct limbetween the Institute of State and Law,
The Soviet Association of Maritime Law and The \@nadoff Institute at University College
of London generated collected papers for more theay symposia, striking new ground in
legal research with Soviet legal specialists. Theefican legal profession sent thousands of
attorneys to the Soviet Union through continuingpleprogrammes, law teachers, and
political scientists under a variety of schemes| also held bilateral symposfa”

The mechanism which allows bringing new laws todbentry-recipient originating
in other countries’ sources of 1&Ws known as the process of legal transplaffinbhe term
‘legal transplant’ was coined by legal historiam @omparative lawyer A. Watson. In legal

theory, it is one of the methods of developing,atpd) and adjusting the legal system to the

2L G, Ajani in International Encyclopedia of ComparatLaw. V. XVIII. State and Economy. Ch.3, p.2.

22\W.E. Butler “Russian Law” Oxford University Pre€§03, p.15-16.

% There are the two main sources of law recognisedMestern society now. In Western societies, legal
changes are supposed to be made by judges anthiegis The source is case law or reiteration.Sdwiet
countries (with a continental law system) law isde&y statutory or parliamentary (government) 1&xv Ajani
“Legal Change and Institutional Reforms”, 2007)

24 “The terms ‘legal transplants’, ‘legal borrowingind ‘reception’ are commonly used to address #mes
phenomenon, namely the spreading and disseminatitagal models from a donor, or exporting a legaler

to a receiving one” from G. Ajani “Transplants, d&dyorrowings and reception” Encyclopaedia of Lavd a
Society, Sage, 2007.



changing conditions. There are different theooielegal change which are developed within
comparative law scholarstand which consider the process of transplantimtemrowing
rules and norms from different perspectives.

Legal Origin theory (LOT) in conjunction with Ingttional Possibilities Frontier
(IPF) theory, states that the process of legal ghamd the outcome of transplantation differs
depending on whether the country—recipient and ttgadonor have similar or different
legal orders. A study of these differences in legders and their impact on economic growth
and legality in the countries involved was madealgroup of scholars including R. La Porta,
F. Lopez-de-Silanez, A. Shleifer, and R. W. VislibySV)?. They argue that transplants
from a country with a Common law tradition to a oty which also practices Common law
will work more effectively with less transactionsts. The theory has its advantages and
pitfalls among which the comparative law scholaBakarjieva Engelbrekt distinguishes that
the theory does not provide explanation for leg@nge, and is in fact a static thedryThere
are six known commonly recognised legal familied Ruissia is difficult to attribute to one
of them. This fact makes it difficult to apply LQfieory to the majority of former soviet
Union states.

The above theory was later criticised by anotheugrof scholars - D. Berkowitz, K.
Pistor, and J.-F. Richard (2003) - who stated ttm@imethod of transplanting matters more
than the legal order (legal family) of the counafyorigin of the legal transplant. This
approach is known in the legal literature as Ldgahsplant Effect (LTE) theory of legal
changé® and in it, the authors methodologically conneetdbncept of law adaptability to
the demand for law in the society, familiarity bétpopulation with the new law and the
compatibility with local conditions. “If the trankmt adapted the law to local conditions, or
had a population that was already familiar withibgsgal principles of the transplanted law,
then we would expect that the law would be usédhe authors emphasise that if local
conditions and rules are different in the countegigient then the new law, rule or norm can
be not compatible with the transplanted one. Thantrg-recipient will not achieve the fully
efficient legally enforced rule because of “the magch between preexisting conditions and

% A, Bakarjieva Engelbrekt “New Directions In Comative Law”, 2009, p.226

% R. La Porta, F. Lopez-de-Silanez, A. Shleifer, &dV. Vishny “Legal Determinants of External firai in
Journal of Finance 1997 LIl (3) pp. 1131-1150.

27 A, Bakarjieva Engelbrekt “New Directions In Comative Law”, 2009, p.226

% Berkowitz D, Pistor K, Richard J.-F. “The Transgl&ffect” American Journal of Comparative Law, 300!
51; Bakarjieva Engelbrekt A. «<New Directions in Guarmative Law», Edward Elgar, 2009

2 Berkowitz D., Pistor K. and Richard J-F. “The Trplasit Effect”, The American Journal of Comparative
Law, 51:1, 2003, p.167



institutions and transplanted law, which weakemrsdffiectiveness of the imported legal
order”° These pre-existing conditions, norms, beliefs eaides of the society constitute the
informal institutions of the society. In Williamsan(1975) approach to institutional analysis
they occupy Level 1 of the institutional ‘hierar¢hlyevel 2 is formal institutions such as
legal rules. According to D. North, the institutadrsystem includes legal rules and informal
constraints. He argues that all sources for ingiital change can be generalised as
“opportunities perceived by entrepreneurs”, as @hignges in agents perceptions and
preferences can cause further changes in the gedietmal and informal rules. These
changes in agents’ opportunities and prefereneeslassified in the following way: 1)
Changes in relative prices (external source) whrehcaused by changes in agents’ tastes,
which in turn are caused by the acquisition ofdeag and skills (deliberate institutional
change); 2) Changes in formal rules as a resu#tgafl changes, legal reform, and reception
of new laws; 3) Changes in informal rules such@sns of behaviour, beliefs, personal
standardsD. North and G. Roland share the view that it is/vauch informal rules which play
a central role in institutional changleNorms become formal when they are ‘formalised, i.e.
embodied in written rule®, or they may stay informal and ‘be based on cotives,
customs...®3. In this research however | am not interestethéndistinction between formal
and informal norms as such, or internalisationarms but more on the social northehich
have not yet been formalised (based on customigffdraditions, shared values of the
society) and which are referred as social norngogeérnance in the work of A. Licht. The
overall conclusion is that if the law is coherentl @lear, and compatible with existing social
norms on the society then the transplanted lawshamas will work. The authors suggest
“that legal transplants may work, if they are aedpor if the population is already familiar
with the basic principles of these laws"

Obid., p.171

1 |bid., p.171; for more on the origins and devebemt of social norms, see also Sunstein, "Sociais@nd
Social Roles," 96 Colum. L. Rev. 903 (1996).23 ¢jénan in Foundations of Social Theory (199T)e
implication is that transferring the formal poldicand economic rules of successful Western mad@iomies to
third world and Eastern European economies is saftficient condition for good economic performan¢B’ North
“The New Institutional Economics and Development” Emmit History 9309002, EconWPA, 1993)

32Berkowitz D., Pistor K. and Richard J-F. “The Trplasit Effect”, The American Journal of Comparative
Law, 51:1, 2003, p.175

1bid., p.175;

3 Berkowitz D., Pistor K. and Richard J-F. “The Trplasit Effect”, The American Journal of Comparative
Law, 51:1, 2003, p.188; see also Sunstein, "Orettpressive Function of Law," 144 U. Pa. L. Rev. 202050
(1996); Sunstein, "Social Norms and Social Rol86,Colum. L. Rev. 903 (1996) at 925; Knight ‘ThesBsa of
Cooperation: Social Norms and the Rule of Law’, I54hst. & Theor. Econ. 754 (1998)

% Berkowitz D., Pistor K. and Richard J-F. “The Tsplant Effect”, The American Journal of Comparative
Law, 51:1, 2003, p.188



For this paper the assumptions of the LTE theoeyagplied to Russia as it provides
us with possibility to make several important olvaéions about the process of Russian legal
development and the role of the West in this precéke first observation highlights the
unique place of Russian legal order within the texgslegal families.

Legal origins.lt is argued that Soviet Union law could not bieneed to any of the
existing groups and that post-Soviet countriesnase the ‘owners’ of mixed legal systems
which are partially new and partially inheritedrfirahe Soviet Union law. According to
Butler “Soviet law claimed, on the basis of ideabtad axioms, to be unique amongst all
existing and precedent legal systeffisAccording to the findings of legal historianse th
origins of Soviet law were in the European-Romaresr@anic civil law system. It was also
influenced by Polish, Swedish, English, Italiantéy and Lithuanian laws. Because of the
huge territory of the USSR and later Russia, aediiany ethnic groups living in this
territory, many legal systems were operating siemébusly, such as “the customary law of
various tribes and peoples, Islamic law, Baltic,laanon law, Judaic law, eté’” At the
same time, Soviet law in general did not belongry one single legal family (for instance
the Romano-Germanic legal famiff)As an example, the Soviet codes of the New
Economic Policy (NEP) period (1921-1928) were ugdthse NEP codes at the time were
modeled on those from Germany, France, and SwaizeérINEP laws suited the requirements
of ‘the law in transition’ as they combined Soueats and elements of market laws (which
are a necessary element for an emerging marketosmvent). The USSR and consequently
Russia have unique legal systems which cannotfbered to any of the existing legal
families. However there are more similarities betw&V/estern and Russian rules and norms
than is often stated and it is important to distisg between them. Areas of similarity and
difference are important to research of this kind.

Old laws of Soviet Union and new laws of RusAfter the Soviet Union, the legal
change in former member countries was charactebigebe coexistence of the old law with
new law; by self-adjustment of the reforms durihgit development; and by the different
wavelength of the reforms. The body of the old 8blaw overlapped with the new law
which states were developing after the collapgb®USSR. Soviet law was retained in the
legislation of the CIS countries for two reasorisstfy, most institutions were inherited by

CIS states from the Soviet system, and they woatdunction or be understood properly

% W.E. Butler “Russian Law” Oxford University Pre€§03, p.3.
37 |bid, p.15.
3 |bid, p.3.

10



without considering their origins in the Soviett®ya. Secondly, Soviet law was the basis for
the legislation systems of the union republicsgbethe Soviet Union collapsed) and its
transition into the legal systems of the indepehdegpublics was settled by the ratification
decrees of the Commonwealth of Independent Statestyt® In the beginning, the leaders of
the three countries which initiated the creatiothef CIS agreed not to apply the norms and
rules of Soviet law in the legislation of the indepdent republics. It was stated in Article 11
“From the time of the signature of this Agreemeéing application in the territories of the
signatories thereof of the norms of third statesluding the former Union of Soviet Socialist
Republics, shall not be permitted”. The law of 8wviet Union was considered as the law of
a third party and could not be applicable to tlggslation of the newly created CIS. But the
implications of that decision came later when caastrealised that they were left without a
system of rules and instruments for solving dispuiden ratification decrees to the
aforementioned treaty were accepted. Soviet lawioéd official status to be implemented in
the territories of the CIS. The presence of oldslamthe new legislation in Russia has made
the acceptance of new norms more difficult.

Different speed of reforms, legal borrowing.the early 1990s, the CIS was faced
with the situation where economic reforms were tigpiag much faster than the laws which
could provide a legitimate and explanatory basistmnomic agents. The process of
privatisation is a well-known example of poor l@giécy of economic reform. In Russia
(especially duringperestroikaand the years after the demise of the USSR) thegesain law
were often caused by the necessity of rapid tramsfton and filling gaps in laws - for
instance, a series of decrees issued by Yeltsinhwiacilitated the transfer of state-owned
land under the framework of reforming agriculturel dand laW’. Sometimes this filling of
the gaps in law was achieved by simply borrowing flilom other countries. This was the
case with legislation for business organisationRussia. Many legal provisions for certain
forms of business were directly borrowed from Gerraad American commercial 1&W In
this case, legal transplanting will bring hardly aositive effect as it applies a more
formalistic approach to the introduction of the nlaw than a functional one. At the same
time, it can have an adverse effect on the futorenmand rules transfer as those norms will

be associated with a negative outcome.

% The text of the Commonwealth of Independent Stateaty
http://www.therussiasite.org/legal/laws/ClISagreemen
0 Gordon B. Smith “Reforming the Russian Legal SysteCambridge University Press. 1996, p. 312.
41 [

Ibid.
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Different levels of institutional developmeAnhother example of this concerns the
fact that the Russian financial market was considlén be ‘developing’ and one of its
features is that it incorporated the legal modelmfcountries with developed financial
systems. The major area of borrowing was in thallagea of financial derivatives and
options with the United States as a country ofinrigfor example, the Russian Federal
Securities and Exchange Commission, an institigionlar to the United States Securities
and Exchange Commission, was created. However thle @f that Commission was not
estimated as efficient as it was using mostly adstrative measures for governing the
financial markets instead of market ones. The re&siothis was that local conditions in
Russia were not ready for the acceptance and amig of such highly efficient market
mechanisms. As well as the existing values and gsptine Russian financial environment
and infrastructure did not match the same onelBeasduntry-donor. The Commission
stopped its existence in 2004 and was substitutededbFederal Financial Markets Service
which is more adapted to the Russian reHlity this way the first argument is supporting
the idea that contemporary Comparative Law scieao@ot attribute Russian law to any of
the known legal families and defines its positisrendetermined*® Transported norms
should not be too different or too advanced asigayaps bring the danger of losing the
whole effect (this is the case for the core Europs@ams of governance). It is easier to
implement smaller changes and norms than to anmedoigcaims when, critically speaking,
they cannot be achieved at once because of thengasentioned above.

The main difference between the Western and Stagel systems were the
approaches to property rights distribution (bothficed assets and intellectual), freedom of
contract, equal development of different branchHdaw (civil, commercial, family,
environmentalf}’, and the traditionally low level of law enforceménRussia. Most Russian
laws from before 1917 or after were not comparable European standards and did not
match the requirements of international conventiding Soviet period held back the
development of law and law enforcement mechanismshawvould be based on the rule of
law principles rather than on an enforcement meshawhich is based on state control. As a

*23en T. “Zapadnie pravovie modeli v rossiiskoj tléislnosti”, Rossiiskij ezhegodnik predprinimateigo

prava, N3, 2009, p.411.

*3Ibid, p.4.

* “In the real world of administrative law one enaters a range of offences and penalties which mave
equivalent in Anglo/American law, whereas in crialilaw and procedures the equation of public and
individual rights and the system of investigatiow adjudiciation proceed, even in their post-Sofaetn, from
premises, considerations and values quite diffefemh Anglo/American legal systems” (from W. Butler
“Russian Law” Oxford University Press, 2003, p.9).
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consequence, by the end of the twentieth centwac(ly before the beginning of the
reforms) the law in Eastern Europe was much legsldped than in Western Europe.

Apart from its large territory and crude feudatistiystem, there were other reasons
that predetermined the slow development of lawusgta. Mostly, these were the absence of
transportation infrastructure (even today), thersirpower of the tsar, population pressure
which emerged before industrialisation (and thatesl increasing poverty), backwardness in
the development of inter-regional markets and t(dde to the absence of transportation and
the lack and underdevelopment of the judicial syg$teshared values (egalitarianism,
collectivism, religious beliefs — it is particulathese shared values which arguably play a
very important role even today in the transitiongass of Russian economy), the
traditionally expansionary land policy held by tisar (the lack of fertility was compensated
by the opening up of new lands in Siberia rathanttihrough the development of agricultural
techniques, raising the fertility of the land ados). Also, violent reprisals had a negative
influence on human resource potential. In additadrcourse, isolation from the outside
world, particularly deepened during the experinadrthe Soviet period, also had a negative
influence on the development of modern law. Someooé European norms itself were
created with the aim to distinguish Western Europe the communist Eastern Europe and
they were reflecting the biggest gap in values betwthe two regions. However today, when
20 years have passed since the beginning of tiamgit is exactly those norms which are
often made the target for the fastest approximation

All the points mentioned above constitute whatakeal the ‘uniqueness’ of the
Russian legal system. This brings us to the seobsdrvation which is made through
applying LTE theory and concerns the importancetermethod of transplanting of such
factors as local conditions and social norms iheodountry-recipient.

Social norms and EU norms of governance in Russiderstanding values and public
attitudes

The first section presented the specific featuféee@Russian legal system and its
differences / similarities with the EU and how tlean affect the transference of legal norms
and rules from the EU to Russia in the present @b section focuses on the importance of

social norms and values for the institutional degeient of Russian society and on their
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acceptance / responsiveness to the European nodns&hues, focusing in particular on the
European norm afule of lawfor the purpose of empirical analysis.

Differences between the legal systems mentionedeasiod the importance of the
method of transplanting both indicate that factarsh as local values, norms and beliefs
have played a significant role in the Russian @asiee development of the legal system and
wider transition to a market economy. The literaton social norms and their interaction
with law offers different approaches to the stuflgarial norms — for example, the works of
R. Ellikson (1998), J.Elster (1989), R.Posner (1998

There are external and internal views on sociainsoiThe external view is
characterised by the interest in social norms fsoich disciplines as economics and later on
law and economics: “Economic scholars’ interestanial norms and their interaction with
legal norms is related to the empirical findingatthocial norms affect the efficiency of
resource allocation as well as economic growth’6&sr 2005). J. Elster (1989) defines two
assumptions which allow us to consider social nanrules from a law and economics
point of view: “The norms are still rational - tmsakes it subject to study by economists and
lawyers” and “it is normally cost-benefit analyfiem the individual either obey the norms
or not”. The influence of social norms in the ecmryocan be found in the scholarly literature
on ‘social capital’, while the external view alsses evolutionary game-theory. All these
disciplines take social norms as an exogenoushiariahowever, as indicated in the
literature, they have several pitfalls with resgecaddressing countries in transition (Grossl
2005). Firstly, during transition ‘social norms mayse or they exist which do not increase
but decrease aggregate welfare’ (Gréssl 2005) s€hend problem is related to law
enforcement. As R. Ellickson (1998) raised thisqflo@: “since the collapse of the Soviet
Union in 1991, Russia has lacked an effective laforeement system. Legal centralists
might ponder how Russian society has continuedriotfon — fitfully to be sure — with its
legal system in ruins.”

Inefficient legal enforcement can be partially epéd by the absence of appropriate
social norms or by the presence of contradictogsoif the research design requires us to
focus on those dimensions then the internal apprt@social norms can offer better
explanations on how social norms affect law andas@apital. “Internal view states that
individuals internalize social norms which thendme part of their objectives” (Licht 2003,
Grossl 2005). The internal view is based on thdystf cross-cultural psychology as it is

developed in Licht (2003). Social norms are comsd here as an endogenous variable
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which is connected to cultural values. Licht’s aggmh is based on Cultural Value Dimension
theory developed by Hofstede (1980, 1991, 2011)Suidvartz (1992).

The following value dimensions can help to descaleh society, attaching specific
weights for each dimension (Hofstede 2001, Schwig99):

1) Individualism as opposite to collectivism — thegers to the relationship between the
individual and society.

2) High power distance as opposite to Low powetadise — this refers to the level of
legitimacy which is attached to the unequal powstrithution in institutions.

3) Masculinity as opposite to Femininity (masteeysus harmony in Schwartz’s
classification) — this attaches different valueth® achievements, assertiveness, material
status.

4) High as opposite to Low uncertainty avoidandkis-refers to cultural preferences while

dealing with uncertainty.

Russia could be characterised as a country withakiby and High power distance
which is compatible with the unfortunate socialmasf paying bribes - one of the most
difficult problems for Russian society nowadays.Licht’'s study, these cultural values
correspond with norms of governance. He considess sorms of governance as rule of law,
corruption and democratic accountability. For stesein transition (or post-transition) like
Russia, the norm of rule of law plays a cruciakras “Rule of law states that members of a
society are allowed to exercise power, i.e. to ltheecapacity to exercise choice only if they
are entitled to do so by law...In societies where thle of law is missing, law enforcement
has a high probability to be rather poor thus legdo the predomination of countervailing
social norms in all areas of life. As a result sloeiety may continue to live with a high gap
between the law on the books and law in actionroésl 2005). While the statistical
modelling which follows includes an analysis ofgmral characteristics such as age, gender
and religiosity, we are particularly interestedhie ones that indicate broader cultural values,
such as hierarchy / equality and individualismlfezivism.

The closer people think they are to a state wighRhle of Law indicates more
positive social capital, and the smaller the gagvben social norms and introduced laws, the
more efficient the legal transplants. There is@senmsus in the literature which studies the
rule of law that the method of the research shoudhlide more cooperation with the public,

as the way the public perceives the rule of lathacountry actually affects the level of law
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implementation in reality - as well as allowing focontrast with the official view “of means
and ends with the perceptions and reactions okt are supposed to benefit from the
legal reforms” (Bergling 2006, Alkon 2009): “Theegtion that fascinates and perplexes rule
of law assistance providers is how rule of law diepe. Clearly building rule of law does not
happen overnight and depends on many elementsiuddamental element is the attitude of
the majority of the population, as rule of law deg® on the majority of the population
voluntarily following the law. Rule of law practners often identify changing attitudes of a
specific part of a population (such as lawyersigaobfficers or elected officials) as an
underlying goal of rule of law assistance prografde of law practitioners also identify
changing attitudes of the population at large gead, usually under the guise of “public
awareness campaigns” or teaching law to non-lawygkikon 2009, p.19). Similar
empirical research on public attitudes to the aflaw in Russia was completed by Gibson
2006; Miller, White and Heywood 1998.

For that reason the data contained in the natiomsinlvey conducted in Russia in
2012 (N=1,605) were analysed using the regressialysis method. Using this dataset, the
hypothesis which was developed in Licht, Hofste@s tested for the Russian case i.e. that
there are values which underlie social norms anidiwéffect norms of governance in certain
directions.

Table 1 contains the outcome of the ordinary leqatires (OLSY regression analysis
showing partial (b) and standardised (beta) caefiis predicting support for the idea that
Russia is close to the creation of a rule-of-laatestcoded 5=very close, 4=close, 3=don’t
know, 2=not very close, 1=very far away. A desaeoipiof the independent variables is

provided in Annex 2.

> The method of OLS was used here instead of the methodologically appropriate multinomial logistic
model because of the way the DV is coded. The assagsume ‘equal’ distances between the scalespeit
were recorded accordingly.
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Table 1. Predicting Proximity to the Legal statdriussia (OLS Regression Estimates)

1) (2) 3
B Beta B Beta B Beta

Age .03* A4% 04x  B4*

Age sq -46*  -46%  -55% GG

Gender -16**  -.07** - 14**  -06**

Marital status 00 00 .00 .00

Tertiary education -04 -01 -01 -.00

Urban resident -.09 -.03 -.00 .00

Family living standards 6%+ 08+ 08 04*

Country economy improved pastyear. A3k DQEek 3QEek DOk

Frequent church attender 02 02 03 03

Distance to power (hierarchy/ equality) {Gxek 3Rk DRk Dgkk

Self- reliance or state help
(individualism/collectivism) S 25%% L 10% S 37 140

USSR demise (Soviet heritage) 06+ 06+ 08*+x Qi

Trust in Government 16*Fx 22k

Constant

2.83 2.77 2.52
Adj R-squared 11 20 09
(N) (1,548) (1,406) (1,458)

* ek Fkx gtatistically significant at p<.1, p<.B, p<.01 respectively

Source: Nationwide survey conducted in Russia it220!=1,605

Model 1 explains the difference which socio-ecormoatiaracteristics make towards
explaining the population’s opinion about Russ@sximity to a state with the rule of law.
Model 2 includes cultural values from the Hofsté@ehwartz typology of values (Licht
2003). Model 3 checks only for the effect of valwathout controlling for other
characteristics. In both models (1) and (2), wonesrl to think that Russia is closer to the
idea of creating a state with the rule of law thaen. The pattern of variable age shows the

influence of age on the estimation of proximityRafssia being close to a state with the rule
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of law can be described using the parabolic functie. originally, the belief in the state
decreases but then after a certain age, it beginsd again. For family living standards — the
higher the family living standards, the higher be#ief that Russia is close to establishing a
state with the rule of law. The same applies tes¢hoho thought that Russia’s economy
improved over the last five years - they tend tokhhat Russia is closer to such a state.
Those who felt that the power distance is smattearé equality in terms of power related to
people) were more likely to optimistically estim&assia’s proximity to that type of state.
Those citizens who had a more egalitarian / collesttapproach to society were less likely to
think that Russia was close to the idea of creatuh a state. The regression coefficient of
the variable which indicates autonomy or individsrmal in the Licht's study has a similar
sign. Finally, those people who did not regretdbeise of the USSR were more likely to
think that Russia had rule of law norms of goveogan

Conclusion

The EU makes essential efforts to develop and pssgits relations with its
neighbours with the purpose of cementing secuntysustainable development in the whole
region. This paper has analysed the EU as a narenadiwer focusing on it relations with
one of the emerging powers — Russia. Does Ruspjosiuor challenge the idea of the EU as
a normative power? And how should the EU addiesset challenges in order to sustain its
power of ideas and principles over neighbouringestaIn particular, this paper has
highlighted the explanatory power of Legal Transpffect theory over Legal Origins
theory, applying it to Russia by focusing on twotéas.

First — the ‘uniqueness’ of legal order of Rus3ilaere are more similarities between
Western and Russian rules and norms than is aféeds However, there are other areas
which are different, and it is important to distungh between them. Areas of similarity and
difference are important to this field of researthe Russian legal system is characterised by
the unique combination of old and new laws. The@nee of old laws in new legislation in
Russia makes the acceptance of new norms moreutifiPath dependence of legal
borrowing can have an adverse effect on future rasrchrules transfers because of the
negative experience which can affect the outcontedrpresent day (for example, the

reforms of the 1990s represent a good example)t ffransported norms should not be too
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different or too advanced as too big gaps bringddreger of losing the whole effect. This is
the case for such core European norms of goverresnde of law and human rights. It is
easier to implement smaller changes in order teeselthose big aims than trying to achieve
the greater objective all at once because of theores mentioned above.

Second - the ‘importance’ of the method of transjit and such factors as local
conditions and social norms. Social norms playssesetial role when transplanting pieces of
foreign law to domestic society. A. Licht stateg@lying the framework of CVD theory) that
there are cultural values under the social norndsearery type of society ‘possesses’ its own
set of values. Later, Licht, Goldsmith and Schwdrzeloped a hypothesis about the
connection between cultural values and social narihng®vernance. The hypothesis was
tested in order to see if Russia’s existing cultuadues and norms affected the acceptance of
European norms (or approximation of existing onéh the western one). Public attitudes in
2012 show the influence of the socio-economic dtarsstics and values dimensions on
individuals’ opinions about the proximity of Russtea state operating under the rule of law.
Values were shown to be significant predictorsmiHRussian people perceive the norms of
governance. The ‘distance to power’ (equality) eakipositively correlated with the
‘proximity to the rule of law’ state and shows thaile of law’ is potentially associated with
equality in the minds of Russian citizens. As fog tindividualism / collectivism’ value,
people who believe in communitarian values tendmoécognise Russia as a state with the
rule of law. Overall, the model with the culturalwes dimension included had the biggest
explanatory power amongst all three models.

Future research will adopt a more explicitly congpiae and time-series approach
i.e. comparing between Central and Eastern Eurogisdes with different levels of
institutional development like Belarus, Ukraine,sRia and Moldova. It will also use both the
European Values Survey and the World Values Suteelpok at changes in the values,
social norms of governance and public attitudesdbeur over time. However, the clear
findings from the Russian case presented hereateltbat more research of this kind should
be conducted in order to help us understand tlypss bf developments in EU international

relations.
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Annex 1

LTE approach to the NPE concept

EU EU norms and Partner country
principles
\ 4 A 4 \
NPE LTE CvD

CVD and EU norms of governance

Source: Author’s own

Annex 2

The social background variables are all scored aeome unless otherwise noted.
Age see above. The economic conditions over thieyeas variables are scored from
5=much better, 4=somewhat better, 3=stayed the ,szmsemewhat worse, 1=much worse.
The family economy at present variable is scorethfb=very good, 4=good, 3=average,
2=bad, 1=very bad. USSR demise variable and valimesnsion variables are all scored
from 1 to 5. Independent variable ‘Distance to po\ilgerarchy/equality value) and
independent variable 'Self-reliance or State h@hmlividualism/collectivism value) were
coded from the questions on the distance from poivenitizens (equal treatment; on 1 to 5

continuous scale) and their level of reliance ugiate support.
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